By Dean A. Burri, Esq., LL.M.

I am an attorney

I am a TAX attorney

I am a tax attorney with specialization in
employee benefits.

Guess what the next slide is…….



IRS CIRCULAR 230 NOTICE: To ensure
compliance with requirements imposed by
the IRS, we inform you that any U.S. tax
advice contained in this communication (or in
any attachment) is not intended or written to
be used, and cannot be used, for the purpose
of (i) avoiding penalties under the Internal
Revenue Code or (ii) promoting, marketing or
recommending to another party any
transaction or matter addressed in this
communication (or in any attachment).





Although I am a lawyer, the information in
these slides are not to be relied on as legal
advice. While I believe the information to be
accurate, each individual situation is different
and must be individually counselled. The
information is for educational purposes only.
The content in this presentation is my
OPINION and not representative of FAHU or
NAHU or any other person or organization.




I am a Soaring Eagle Producer
I have been a general agent in every state and
US Territory for over 20 years

….. And I have made a career of adapting to
find opportunity in adverse selling
environments.

1-TAXATION, ERISA, & PPACA...
2- WHAT AGENTS NEED TO
KNOW TO SURVIVE AND THRIVE
IN THIS REGULATORY
ENVIRONMENT







We will go over some key aspects of ERISA
(Employee Retirement Income Security Act of
1974) and Employee Benefit Law.
We will identify compliance issues most every
one of your clients will face this year.
And we will give examples of how these
issues will give you an edge in (or convince
you to quit) the Health Insurance Market



ERISA has four regulators
◦
◦
◦
◦

The Department of Labor (“DOL”)
The U.S. Treasury – think IRS
Pension Benefit Guaranty Corporation And the Securities and Exchange Commission
(“SEC”)



“It’s the Documents, Stupid!”
◦ Odds are, you cannot find a employer in compliance
now!
◦ Like new technology, data is dated almost the
moment it is issued!
◦ Examples:
 COBRA notifications
 FLMA new regulations








“It’s the Money, Stupid!” aka “It’s the Code,
Stupid”
EVERYBODY owes taxes unless exempted. Not
the other way around.
Guilty till innocent
IRS employer penalties cannot be written off
be deducted as a business
expense

What is “Constructive Receipt”?





IRC § 61a
Glenshaw Glass
Section 105 Plan
Section 125 Plan

◦ The Broker with the best premium wins the deal
logic is dead. Its about education now.
◦ If you only sign a couple of Health Insurance cases
a year, consider getting out. REALLY!
◦ If you give advice that can even remotely be viewed
as tax advice or legal advice you can be sued.
◦ See Circular 230 disclaimer above. There is a reason
it’s there.
◦ Become comfortable with the fact the providers are
not the brokers allies. Think airlines and travel
agents.

Aflac Workforces Report for Brokers June 2014
 49% of producers are thinking about leaving
the industry
 67% say they know several peers who have
already done so
Rebates are on the back of the Broker!
 Getting insurance agent and broker
compensation out of health insurer medical
loss ratio (MLR) calculations would lead to a
large drop in MLR rebates
 U.S. Government Accountability Office (GAO)
estimate that excluding producer comp from
PPACA MLR calculations in 2012
would have cut total MLR
payments 74 %



Take the 10-hour PPACA now course offered
by NAHU.

◦ This course is going to cover the Key elements of
PPACA
◦ If you have don’t have a working knowledge of the
basics, you are not acting in the best interest of
your clients. PERIOD.
◦ You will learn that something can be perfectly legal
under PPACA but illegal under ERISA. Know and
openly voice your expertise AND your ignorance.









Invest significant time in Continuing
Education.
NAHU releases give you an edge over other
brokers by providing you with timely
information.
Asking the right questions, knowledge will
set you apart.
Use a “fact finder” approach.
Use referrals to qualified experts.
REALIZE THERE IS A MAXIMUM LEVEL OF
COMPETENCE. Don’t cross it.

Check out this emailed advertisement

WHO can be an give advice on Health Insurance
AND ACA after a 4 hour e-course?!?

Be sure your clients know where your advice stops. Right now many
of us feel we are so much more than brokers or agents we feel like:









Legal advisors
Tax advisors
Insurance Experts
Human Resource
PPACA Compliance Experts
Employee benefits specials
Political experts
Crystal Ball readers

Your clients MUST understand, especially considering the fiduciary
relationship with your clients, bad or wrong advice could make you
PERSONALLY responsible due to “Justifiable reliance”









Broker looking for “cut and paste” solution to
SPD and plan documents.
No Legal Zoom approach when it comes to
ERISA.
Understand that PPACA is not the only law
your clients need to conform to, many laws
overlap.
Realize even IF legal… Doesn’t prevent
lawsuits against agent.




An Example below of how something can be allowable under
PPACA and illegal under ERISA.
Example 1

 Capping annual hours of certain “variable hour” employees to 1,560 hours –
doesn’t hold up


ERISA Section 510 -You can't change their job to deny them vested benefits

Example 2
 Dumping employees on to the Exchanges.
From an IRS website Q&A. The question: “What are the consequences to the
employer if the employer does not establish a health insurance plan for its own
employees, but reimburses those employees for premiums they pay for health
insurance (either through a qualified health plan in the marketplace or outside
the marketplace)?”
In response, here’s what the IRS said: “Such arrangements cannot be integrated
with individual policies to satisfy the market reforms. Consequently, such an
arrangement fails to satisfy the market reforms and may be subject to a
$100/day excise tax per applicable employee (which is $36,500 per year, per
employee) under section 4980D of the Internal Revenue Code.”




From the NAHU 10 hour course……
© All rights reserved by the National Association of
Health Underwriters. No part of this publication may be
reproduced, stored in retrieval system, or transmitted, in
any form, or by any means, electronic, mechanical,
photocopying, recording, or otherwise, without the prior
written permission of the National Association of Health
Underwriters, the copyright holder. This publication is
designed to provide accurate and authoritative
information in regard to the subject matter covered. It is
sold with the understanding that neither the author or
company is engaged in rendering legal, accounting, or
other professional service. If legal advice or other expert
assistance is required, the services of a competent
professional person should be sought. By using this
course that includes workbook and any other reference
materials, you are agreeing that you have been granted a
personal, limited, nontransferable license for your
personal use only. Recirculating or sharing these
materials are strictly prohibited



The Florida Bar v. Brumbaugh, 355 So.2d 1186
(Fla.1978)

... if the giving of such advice and performance of such
services affect important rights of a person under the
law, and if the reasonable protection of the rights and
property of those advised and served requires that the
persons giving such advice possess legal skill and a
knowledge of the law greater than that possessed by
the average citizen, then the giving of such advice and
the performance of such services by one for another as
a course of conduct constitute the practice of law.
Why is this dangerous?

The Supreme Court of Florida has held that a
nonlawyer insurance agent may not prepare
legal documents, including pension plans. The
Florida Bar v. Turner, 355 So. 2d 766 (Fla.
1978). However, in the area of pension plans,
the Court has held that certain nonlawyers who
are authorized to appear before the IRS are
allowed to draft certain pension documents,
including the plan itself. The Fla. Bar re:
Advisory Opinion - Nonlawyer Preparation of
Pension Plans, 571 So. 2d 430 (Fla. 1990).”














Those activities which constitute the unlicensed practice of law are:
(1) the supplying of legal forms to others coupled with instructions or
advice and/or representations as to how the forms should be filled out
or the quality and effect of such forms as applied to the specific
situations of others;
(2) making changes in legal forms to fit a particular set of facts or meet
the specific needs of others;
(3) the design and preparation of a pension plan for another embodying
data gathered from that person;
(4) the submission of a pension plan to another for adoption and/or
implementation coupled with the representation, either directly or
indirectly, that the plan is suitable to the person's particular
circumstances, needs and objectives;
(5) advising another that a particular pension plan qualifies for tax
benefits under the Code, revenue rulings and court decisions;
(6) rendering an opinion or giving advice, either directly or indirectly,
regarding the consequences or effects of the tax laws or other laws on a
pension plan;
(7) the interpretation of provisions of a pension plan; and
(8) the preparation of the legal documents that comprise or accompany
a pension plan.










Unlicensed practice of law is a third degree
felony.
More importantly, if things go bad, the client
will sue you. OR the employees will sue you.
Your E&O insurance will likely not protect
you.
You could become a fiduciary.
If you hold yourself out as an “expert”, you
will be held to a higher legal standard.







The following activities, performed by nonlawyers, would not
constitute the unauthorized practice of law:
(a) promoting, marketing, and selling of a pension plan by
motivating an employer;
(b) explaining alternatives generally available to the public, such
as discussing with an employer the types of plans available and
outlining various options;

(c) gathering client information, including assembling data on an
employer's work force, the business and financial resources of
the employer, and the employer's objectives, and calculating
the costs, liabilities, and requirements associated with various
plan options;


You are on the cusp of
radical changes in a
huge industry. For
you, there are only
two possible
outcomes; great
success or dismal
failure. What you do
TODAY, will determine
which.






Is it possible to pay penalties to DOL and IRS
for the same offense?
Who has ‘standing’ to pursue the matter?
Did you know the “data hub” and IRS Form
6550 and 6055 are designed to whistle-blow
your clients to the Fed?

Collier, DeSoto, Glades, Hardee, Hendry, Miami-Dade,
Okeechobee and Osceola Counties require Spanish


Are they required if the company is located there? If
employees don’t work, but do live in one of those
counties? What is the penalty? Is there more than
one? When are they required to be in compliance?

http://www.cms.gov/CCIIO/Resources/Fact-Sheetsand-FAQs/clas-data.html.

◦
◦

◦
◦
◦
◦
◦

CONTROL GROUP TESTING
IRC Section 414
Who has been told that a subsidiary of a
corporation does not have to meet PPACA since
they have less than 50 employees and are
separately incorporated?
Florida Car Dealership REAL EXAMPLE
PPACA, by design, aggregates
Very complicated for Non-profits.
Don’t need the same plan but both need to be in
compliance
Penalties will apply to the sub groups




What the Windsor Ruling declared
U.S. Treasury ruling

◦ In August, Treasury and IRS helped to clarify the
federal tax implications of Windsor by determining
that all legal same-sex marriages will be
recognized for federal tax purposes. Regardless if
they reside in a state that does not recognize
same-sex marriage
◦ Remember that EXEMPT from tax thing earlier?
◦ Both employer and all employees would owe back
taxes.



Calculating Full-Time Employees
◦ 18 Page guidance from Department of Health and
Human Services.
◦ Are you only asking “who works over 30 hours”, and
stopping there?
◦ What about Form 1099 or ‘contract’ employees?
◦ Seasonal employees?
◦ Do you apply Common Law Testing?

